Entrance to an adequate arbitration is not as simply as including an arbitration clause in a contract. When parties wave its right to such an essential right as ordinary courts proceedings, they have to be extremely diligent on how they do it, and in respect to who they do it. This article provides a notion of how to avoid unwanted consequences when introducing an arbitration agreement, and how to duly anticipate contingencies in its wording.
Introducing arbitration.
International commercial arbitration is an alternative method of resolving disputes arising out of commercial transactions between private parties across national borders that allows the parties to avoid litigation in national courts [Georgetown University Law Library 1 ].
As said by Prof. Moses, arbitration is "a private system of adjudication". Parties who arbitrate have decided to resolve their disputes outside any judicial system, being that in most instances arbitration involves a final and binding decision, producing an award that is enforceable in a national court [Moses, p. 1 2 ]. Now, parties decide whether the arbitration will be conducted by an international arbitration institution [ex. g.: ICC, LCIA, ICDR], or will be ad hoc, which means no institution is involved [Rodriguez Roblero, p. 79 Now, the arbitration agreement is frequently contained in a clause or clauses that are embedded in the parties´ commercial contract. Hence, it is entered before any dispute has arisen between the parties.
Notwithstanding, if the parties did not include an arbitration clause in their commercial contract and dispute arises, they can nonetheless enter into an agreement to arbitrate, known as arbitration "Submission Agreement" [Moses, p. 18; Khodeir/Ghoneim, ¶ 2
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Despite the fact that the arbitration agreement is generally contained in the main commercial contract between the parties, most laws consider the arbitration clause as a separate agreement [Llopis-Llombart, Pág. 5 Regarding the Validity of the arbitration agreement, it must be said that it is a critical issue.
As already said, being that the arbitration clause is a creature of contract, it is no other than a creature of consent, hence it should be given freely. In order to be valid, enforceable, and effective, an arbitration clause needs to achieve at least three elements: designate arbitration as a mandatory means of dispute resolution, define the scope of covered disputes, insure that the law applicable to the arbitration procedure is compatible with the mandatory provisions referred by the law of the seat.
¿Which kind of arbitration clause is to be chosen? ne at: http://revistaderecho.um.edu.uy/wp-content/uploads/2012/12/Pereira-Campos-Autonomia-de-la-Clausula-Arbitral-y-competencia-del-Tribunal-Arbitral-para-resolver-sobre-su-competencia-en-el-arbitraje-interno-uruguayo.pdf 13 KHODEIR, Omar / GHONEIM, Ahmad. "Know your type three types of arbitration agreements in a nutshell". June, 2017.
14 LLOPIS-LLOMBART, Marco. Asimetría, separabilidad, sinalagma. P. 5. Basic clauses may be defined as those that include only the basic provisions -those that are essential or particularly important to a viable arbitration agreement-.
One could say that General clauses represent the most common range of arbitral provisions for substantial transactions. They are more involved than basic clauses, including the provisions outlined above and certain optional provisions that are useful, relatively low risk and not uncommon [Bishop, p. 24
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].
Complex clauses are those that are more involved, those that include unusual provisions -in addition to the basics-[Bishop, p. 25].
As said by Prof. Daly, if parties want to retain more control over the arbitration proceeding, they should draft a more detailed arbitration clause. Notwithstanding, detailed is not always a synonym of "well drafted".
What would be a detailed arbitration clause? "A more detailed arbitration clause will address: the method of selection and number of arbitrators; arbitrator qualifications; language used in the arbitration; governing law to be applied during the arbitration; conditions precedent to arbitration; preliminary relief; document discovery; duration of arbitration proceedings; remedies; reasoned opinion accompanying the award; assessment of attorney's fees; confidentiality; and appeal" [Daly, p. 
Pathological arbitration clauses.
Since when negotiating and drafting a contract, parties too often do not focus on drafting the arbitration clause, it can be rendered as a "pathological clause" [Moses, p. 43; Welser/Molitoris, p. 17 23 ]. A too narrowly drafted arbitration clause as well as a too widely drafted one, can determine the so called "midnight clause".
For example, as pointed out by Prof. Daly, arbitration clauses may become "pathological" when the clause is designed in order to give one side a disproportionate advantage.
Many kinds of defects can affect a clause, rendering it as a "pathological" one.
A provision of the arbitration clause may be so defective, that it invalidates the entire arbitration agreement.
Not few arbitration agreements had been rendered pathological for being -for example-ambiguous, equivocal, containing mistaken information, using the wrong name for an arbitral institution (or its rules), or for choosing a specific arbitrator that may be deceased by the time an arbitration commences, etc. Not less important is the fact that, in some circumstances, the designed arbitral institution may disappear. Hence, in order to avoid pathological clauses in case the parties intend to pursue arbitration, they should agree on a broad arbitral clause.
Ex. g.:
"All disputes arising out of or in connection with this Agreement shall be settled amicably and in good faith between the parties. The arbitration shall be conducted under the (ex. g) Rules of Arbitration of the International Chamber of Commerce (the "Rules") and in line with international arbitration practice. The arbitration proceedings shall be conducted in English.
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In the event the ICC, for any circumstance cease to exist, the arbitration shall be conducted in accordance with the Rules of […] , and the guidelines previously established in regard to the number of arbitrators, place and nature of the arbitration, which is in law and not by equity. There shall be three arbitrators. The parties agree that one arbitrator shall be appointed by each party, and the third presiding arbitrator shall be appointed by agreement of the two party-appointed arbitrators
25
. Arbitration proceedings will be conducted in accordance to the ICC Rules, which is considered as incorporated in this contract, as well as further provisions in regard to the award, terms and other provisions".
There are, thus, certain principles that should be followed in order to avoid pathological clauses [Bishop, p. 26].
The first principle requires avoidance of provisions that offend mandatory rules of the applicable substantive or procedural law.
The second principle, is to avoid alterations of arbitral rules fundamental to the operation of the administering institution.
And the third principle requires respect for the drafting rules designed to prevent pathological mistakes, which may be summarized as: the parties should avoid too much specificity when imposing qualifications for the arbitrators; the parties should insure that any institution named to act as appointing authority will agree to fulfill its mandate; the parties should insure that the procedure adopted is clear, workable, and not confused or conflicting; if deadlines are imposed for action by the institution or arbitrators, generally, either they should be made precatory or extensions should be permitted in the sole discretion of the institution, the arbitrators or a court; if a condition precedent to arbitration is adopted, either a deadline for the occurrence of the condition or the means of satisfying it should be clearly stated.
As pointed out in the 2016 Latin-American International Commercial Arbitration Moot Problem
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, the unwanted extension of the arbitral clause to non-signatories is a must-deal-with issue.
Drafting the arbitration agreement.
Even if not pathological, the clause may not provide a process that is efficient or beneficial to the parties. That is why a well drafted arbitration clause is so important. To ensure proper functioning of the arbitration, the agreement should be drafted with a great care. A well drafted arbitration clause, directly reverberates on how successfully, fairly and efficiently the arbitration proceeding will be.
Many scholars hold that a short and simple arbitration clause is sufficient, and that there is no need for a complex clause [Lew/Mistelis/Kroll, p. 166 27 ]. In light of that, many arbitrators consider that the simple model clause provided by the arbitral institution chosen by the parties (if so), is sufficient.
But if the parties chose an ad hoc arbitration, logically they will need to spell out more specifics in their arbitration clause.
Some worldwide known arbitration clauses´ wording, goes from "all disputes arising out of or in connection with the present contract"
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, to "all disputes arising out of this contract or related to its violation, termination or nullity" 29 , or even "any dispute arising out of or in There are certain issues that must be regulated by the arbitration clause, such as:
Choice of Arbitrators; -Seat of the Arbitration (the law of the seat establishes the "nationality" of the award); -Language of the Arbitration; Substantive Law; -Objective arbitrability (that determines the subject matters which can be referred to arbitration. An award may be set aside due to non-arbitrability of the subject-matter of the dispute). -Subjective arbitrability (it is important to clearly identify the parties).
As additional provisions, the parties should address:
IBA Rules on Taking Evidence (Document Disclosure);
Interim Relief (subject to the extent permitted by the lex arbitri, the parties should consider to provide the arbitral tribunal the power to issue preliminary relief, while preserving their ability to seek interim relief from the courts [Haber/Bédard, p. 
];
The parties intent of a "multi-party agreement", or including a clause of "NonThird Parties" (in order to avoid non signatories to compel arbitration).
If wanted, the parties could agree on an "Expedited Arbitration" or fast-track arbitration. In order to do so, they should provide for specific deadlines for filings and tribunal rulings. Nevertheless, to preserve the jurisdiction of the tribunal, this deadlines should be subject to discretionary extensions [Haber/Bédard, p. 51 37 ]. This is not a recommended process when confronting a complex arbitration.
It must be pointed out that Document Disclosure is a really important and critical issue. As a general practice, document disclosure in internal arbitration is much more limited compared to U.S. style Discovery.
In international arbitration, the terms "discovery" and "disclosure" both refer to tribunal-ordered document production for its use in substantiating the Parties' claims in the arbitral proceedings [Born, p.2320 
Another important issue is the Law governing the Arbitral Proceedings (lex arbitri).
The lex arbitri is almost always the law of the place of arbitration. Even if it is mostly a procedural law, it also has some substantive elements. Why is an important -and also critical-issue? Because -as pointed out by Prof. Margaret Moses [Moses, p. 68]-the line between the substantive and the procedure is not always clear, and is not always viewed in the same way in different countries. This is to be complemented with the Rules governing the Arbitral Proceedings. Since very few of the procedural requirements of the lex arbitri are mandatory, the parties may choose arbitration rules that will prevail, such as the International Bar Association´s Rules on the Taking of Evidence in International Arbitration. These rules will be the most important guide for conducting the proceedings.
Another issue that is extremely important, is to decide whether the arbitration clause will allow non signatories to participate in the proceedings or not.
Firstly, it must be taken into account that there are mainly six theories of extension of the arbitration clause to non-signatories: incorporation by reference, assumption, agency, veil-piercing/alter ego, estoppel, and third-party beneficiary [Reiner, p. 83 
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-], the drafters should be really restrictive on the terms used. For example, the drafters should not address the parties as "the involved", but as the "signatories". Furthermore, it should be included a "Non-Third Parties" clause, in order to avoid any doubt in that matter. With a clause of the kind, signatories would avoid a third party beneficiary -even though some Courts considered that if there is a non-signatory third party who has a benefit under the contract, a "non-third parties" clause is not sufficient to avoid the extension of the arbitral agreement-.
In light of the aforementioned, it is strongly advisable to be really careful while addressing the parties ["Parties", as a defined term] on the arbitral clause.
And last but not least, the parties should address the Law governing the Arbitration Agreement.
The arbitration proceedings may be regulated by two different "bodies of law". It is to be noted that since the Lex Arbitri is not mandatory, the parties may agree to derogate its provisions.
In second place, ii) as a subsidiary regime the parties may agree on the Rules (ex. g.: UNCITRAL Rules). The Rules address elements of the arbitration proceeding itself: when is the arbitration initiated, the composition of the arbitral tribunal, notifications, evidence, among others. Moreover, the extension of the arbitral clause to non-signatories, gets encompassed by the Rules. Nevertheless, in such a hypothesis it is to be noted that in some cases since the extension of the arbitral clause may be based on the "third party beneficiary" theory, it could be a matter of interpretation of the "benefit" under the Lex Causae, and not the Rules.
It must be noted that when agreeing on Rules, these have primacy over the Lex Arbitri on the issues dealt by it.
To select the Rules of an institution, is not the same to select that institution as in charge of the arbitration. For example, one could choose the UNCITRAL Rules the regulate the arbitration, and at the same time it could be an Ad Hoc arbitration.
If wanted, the drafter must address both issues on the arbitration clause.
It is important to note that if the parties intend to adopt the Rules of the selected Institution -such as the ICC Rules-but to alter them, they must include a provision stating that if the Institution -in this example, the ICC-refuses to administer the arbitration proceedings, then the alteration shall be disregarded [Bishop, p. 18].
Of major importance, is to ensure that the law applicable to the arbitration proceedings, and the lex arbitri are compatible with each other.
Since the arbitration agreement is a creature of consent, parties are allowed to agree on different procedural laws that will govern the arbitration proceedings. Now, these Rules will provide the parties with the procedural framework to conduct the arbitration. The Parties may also resort to national or state laws, either to i) govern the arbitral procedure or ii) to supplement the rules of the selected arbitral institution.
As we know, the lex arbitri -which is the procedural law of the seat-, refers to mandatory provisions imposed by each country on arbitrators in their own territory. These provisions refer to kompetenz-kompetenz (tribunal´s power to decide on its own jurisdiction), objective and subjective arbitrability, interim measures, among others. The lex arbitri is related to issues of public policy. Generally, the parties are not allowed to derogate from these laws.
Hence, since the lex arbitri is fundamental over the rules of procedure chosen by the parties, and may render the award as null when the rules violate the lex arbitri, the parties have to take special care in making the rules compatible with the lex arbitri. ]. And the questions to be answered about the validity arise at the beginning of the proceedings (in those cases where a party resists to arbitrate), and at the time the enforcement of the award is challenged.
Since the question of what law applies to the arbitration agreement can be complicated -a question that gets much more complicated when the parties did not choose a seat of arbitration or a governing law-is truly important that the drafters of the arbitration agreement address this issue with care.
Conclusion.
Parties to an arbitration agreement have substantial autonomy to determine the parameters of the legal framework in which their disputes will be resolved.
In international agreements, when drafting arbitration clauses the attorneys need to be smart by creating a legal framework that permits the procedures they desire, that minimizes the need for disputes about the framework itself, that does not violate mandatory rules, and that not create the kind of ambiguities and uncertainties that can invalidate the arbitration agreement [Moses, p. 58].
When the arbitration clause is clearly valid and sets forth a process that will work smoothly and efficiently, parties should have less incentive to resort to delaying tactics involving the courts, and more incentive to avoid both litigation and arbitration by simply settling their dispute informally.
According to scholars [Bishop, p. 23], there are four essential functions of an arbitration clause:
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